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I. General Application of Florida Sales and Use Tax to Construction Contracts 
 

 A “real property contract” involves furnishing materials and installation labor for the construction, 
erection, improvement, or repair, or maintenance of a building or its components.   This includes 
subcontractors/subcontracts. 

 
 The contractor or subcontractor is considered the ultimate consumer of the materials used in 

completing the contract, and pays sales or use tax on the materials cost.   
 
 Florida sales tax should NOT be collected from a customer on a “real property contract.”  The 

price of the contract can be based on a “cost-plus” arrangement, which can take into consideration 
of the tax paid on the cost of the materials by the contractor, but the contractor is not legally 
allowed to separately state a 6% “Florida sales tax” on the contract price.  Thus, a real property 
contractor does not necessarily need to be registered for Florida sales tax. 

 
 DUAL OPERATOR:  Someone who both engages in nontaxable real property contracts and 

taxable retail sales of tangible personal property. 
 

 (3)(d) CONTRACTS:  These are “retail sale plus installation” contracts, per Rule 12A-1.051(3)(d), 
F.A.C.  This rule is very difficult to meet, because rule requires every single nut and bolt and 
screw to be separately stated and priced AND title to all materials must pass to customer prior to 
installation as real property. 

 
 REAL VS. TANGIBLE PROPERTY:  Whether installation of an item is real property versus 

tangible property is a case by case determination, based on criteria in Rule 12A-1.051, F.A.C., 
such as 1.) method of attachment/how it is affixed to the property, 2.) Intent of the property holder 
(how is it treated for other taxes), 3.) Real property law (whether a contract for the sale of the real 
property would require a separate itemization of the item), 3.) Customization of the fixture or 
building, 4.) Permits and licensing (building or construction permit necessary), and 5.) language in 
the contract/agreements.   

 
 INDUSTRIAL MACHINERY AND EQUIPMENT:  See Target court case. 
 
 EXAMPLES:  Common real property contractors include, HVAC, awning, kitchen cabinet, 

carpenters, carpet or tile sellers/installers, door/window contractors, plumbers, electricians, 
drywall, large sign contractors, burglar/fire alarm/sprinkler, landscapers, painters, pavers, 
wells/sewer/draining, etc. 

 
 MIXED CONTRACTS:  If a contract is for both real property and tangible property, you look to 

the predominant nature of the contract based on cost or value, or the contractor must separately 
price or allocate the total price to each part (TPP vs real property). 

 
 
II. Fabrication of Property for Installation in Real Property Contracts 
 

 Companies like marble and granite countertop contractors, a/c ductwork contractors, kitchen 
cabinet contractors, and any contactor who has an off-site fabrication shop has this issue 

 
 Tax is due on the cost of any items fabricated by a contractor for their own use 
 
 The cost price includes cost of direct materials and direct labor, per generally accepted cost 

accounting standards. 



 
 The cost price does not include indirect costs or “overhead.” 
 
 Direct labor includes materials engineering and design costs. 
 
 Direct labor includes the total payroll burden for the fabrication shop workers who actually 

fabricate the items (including payroll taxes, worker’s comp, fringe benefits, holiday pay, etc.), as 
well as any cost allocation of supervisor or officer salaries to production in the books and records. 

 
 Direct labor does not include any fabrication that occurs at the job site. 

 
 
III. Contracts with Government Entities (Public Works Contracts) 
 

 Because contractors are deemed the ultimate consumer of the construction materials they install, 
they owe sales tax on the cost of such materials, even if they are performing a construction 
contract for a government organization, such as an airport or school, per Rule 12A-1.094, F.A.C.   

 
 In addition, contracts to install tangible personal property that become a part of a public facility 

also fall under the public works contract provisions (See also Housing by Vogue case).  
 
 There is a specific law (s. 212.08(6), F.S.) and rule (12A-1.094, F.A.C.) that explains how to avoid 

paying tax on the materials by having the government entity acquire the construction materials 
directly from the supplier instead of from the contractor.   

 
 FIVE BASIC REQUIREMENTS OF DIRECT SALE TO GOVERNMENT ENTITY:  This 

requires a direct purchase order from the gov’t to the supplier, a contract/invoice from the supplier 
showing the gov’t as purchaser, payment by the gov’t directly to the supplier, and title and risk of 
loss must pass to the government entity prior to installation. 

 
 GOVERNMENT ENTITY CANNOT PURCHASE MATERIALS FROM SAME COMPANY 

THAT INSTALLS THEM:  Since 2004, Rule 12A-1.094 states that tax is due on the cost of the 
materials if the same legal entity that sells the materials to the government also installs them.  I 
have worked with clients on using a separate but related legal entity to furnish materials versus the 
entity that erects or installs the materials.   

 
 DEDUCTIVE CHANGE ORDER:  This sales tax savings strategy can be implemented with a 

deductive change order after the original contract has been executed, according to various TAAs 
issued by FDOR. 

 
 LIABILITY FOR TAX:  If the transaction(s) do not follow the rule/statute correctly, the 

contractor, NOT the government entity, has exposure for the unpaid tax.  So often times the 
government entity does not care whether it is structured correctly—they just want the contract 
price reduced for the sales tax savings. 

 
 CERTIFICATE OF ENTITLEMENT:  In response to this problem, the Legislature has made a 

significant change starting January 2, 2011 that attempt to protect government 
contractors/subcontractors.  The law requires the governmental entities (excluding the federal 
government) to issue a Certificate of Entitlement to each vendor and each contractor in order to 
purchase supplies and materials for use in public works contracts.  

 
 CERTIFICATE OF ENTITLEMENT:  The Certificate of Entitlement certifies that: (1) the 

materials and supplies purchased will become part of a public facility; (2) the governmental entity 
will be liable for any tax, penalty, or interest due should the Department later determine that the 
items purchased do not qualify for exemption; and (3) the criteria established in Rule 12A-1.094, 
F.A.C., are being followed.  This attempts to shift the burden of tax exposure and compliance to 
the government (rather than the contractor/subcontractor) if the rules are not followed. 



 
 
IV. Fire/Burglar Alarm Maintenance. Repair, and Inspection 
 

 As discussed, the repair and maintenance of real property is not taxable. 
 
 However, certain services are taxable in Florida, including protection services. 
 
 NAICS code 561612, 561613, and 561621 industry codes are referenced in the statute as being 

taxable services. 
 
 Unfortunately, NAICS 561621 includes burglar and fire alarm monitoring AND repairs. 
 Thus, the DOR takes the position that the repair, maintenance, or inspection of a fire/burglar alarm 

system is a taxable service, and tax must be collected on the fees charged.   
 
 FIRE SPRINKLER SYSTEMS:  However, repairs, maintenance, or inspection of a fire sprinkler 

system are NOT considered part of NAICS561621, and are thus NOT taxable.  They fall under 
NAICS 238220 (Plumbing, Heating, and Air-Conditioning Contractors). 

 
 
V. Sales and Use Tax Audits 

 
 There are four parts to a sales and use tax audit:  1.) sales, 2.) expense purchases, 3.) fixed asset 

purchases, and  4.) commercial rent. 
 

 Ask auditor to perform a detail audit by customer or vendor, rather than using sampling 
 

 Do not sign sampling agreement; you are not legally required to sign.  It is a voluntary contract.  It 
will be used against you if you need to contest the validity of the sample later. 
 

 Auditors are under time pressure, and are routinely issuing illegal estimated assessments when 
their supervisor tells them they are out of time by taking all of your transaction data electronically 
and importing into their system as fully taxable with no tax paid.  You must try to get up front 
agreement that they will not do this in your audit, and they will not send case to Tallahassee until 
all invoices have been reviewed and the audit fieldwork is 100% complete.  You can sign DR-872 
to give them as much time as necessary to do the audit right. 

 
 
VI. Legislative Changes 
 
Not much has changed over the past few years that affects the construction industry.   Some noteworthy 
changes: 
 

 Effective April 30, 2014 a full exemption for manufacturing equipment passed, but it only applies 
to companies with an NAICS industry code of manufacturing.  The new and expanding business 
exemption remains in effect for purchases prior to April 30, 2014, or to companies who do not 
have an NAICS manufacturing industry code. 

 Effective July 1, 2014 the manufacturing equipment exemption was expanded to include mixer 
drums affixed to cement mixers. 


